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Bickmore Risk Services & Consulting

June 10, 2009

Mr. Jose Henriquez

Executive Officer

El Dorado Local Agency Formation Commission
550 Main Street, Suite E

Placerville, CA 95667

RE: Evaluation of SDRMA and Great American Liability Programs
Dear Mr. Henriquez:

Per our conversation, Bickmore Risk Services and Consulting (BRS) is pleased to present to you
our findings with regard to the four questions you posed to us concerning the coverage provide
by Special Districts Risk Management Authority (SDRMA) and Great American Insurance
Company. We understand that the County has been assuming the liabilities of EI Dorado Local
Agency Formation Commission (LAFCO) for third party claims as well as actions for injunctive
relief. To consider leaving such a broad coverage as that provide by the County for a cost
savings requires due diligence to understand not only what is being given up and for what benefit
but what other alternatives are available. BRS’ broad exposure to many California public entity
liability policy and coverage forms enables us to advise LAFCO of what coverages are typically
offered to public entities. We also hope to enlighten you to some of the areas where LAFCO has
exposures not covered by SDRMA. We hope our comments provide a stronger basis for your
decision regarding coverage for the 2009-2010 year.

The four questions asked of you, with our responses, are as follows:

- How well does SDRMA's program compare to other insurance programs
available to local governments?

SDRMA liability coverage, compared to other public entity pool program coverage, is fairly
standard. It also compares favorably to public entity liability policy forms offered by some
insurers. SDRMA policy form provides coverage by defining the coverages as traditionally
offered by the insurance industry, i.e. general liability, automobile liability, public officials errors
and omissions, etc., allowing the covered party to easily see if the coverage is included versus
hunting to see if exclusions for a certain exposure exists.

It should be noted that in SDRMA, as is common with public entity pooling in California, the

members of the pool share one limit of liability. This deviates from the insurance companies that
would provide a separate limit to each insured. Although the County of El Dorado is not part of
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SDRMA'’s liability pool, other local agencies may be. We could envision an occurrence
involving LAFCO and another local agency covered by SDRMA; however, the chances are
slight.

SDRMA has some peculiar exclusions generally not found in California public entity liability
forms such as law enforcement liability or date recognition errors in computer programs.
However, those exclusions do not seem to apply to any of the LAFCO operations or, if they do,
the exposure to loss is limited.

Exclusion D, Care, Custody, and Control, does not provide coverage for liability because of
property damage to property in one’s care, custody, or control. Typically, this exclusion is
limited such that it would provide coverage for liability for damage caused to property one has
rented but not assumed the liability under contract. If LAFCO rents office space and does not
insure the property through a property policy, LAFCO may want to question SDRMA regarding
the coverage.

Exclusion H, Inverse Condemnation, may have some application to LAFCO if LAFCO
authorizes or is any way involved with the use of eminent domain laws to obtain property or in
land use planning. LAFCO may look to the Great American policy, which does not have this
exclusion, for coverage.

In conclusion, we believe the SDRMA liability program is good coverage for LAFCO with
policy limitations being minimal compared to other forms available to California public entities.
A more detailed evaluation of provisions of SDRMA as it compares to other public entity
liability forms is attached for your review. As with any coverage document, SDRMA’s policy
should be reviewed to apprise LAFCO of areas that may not be covered and take appropriate
action to reduce the risk.

- How well does SDRMA's program compare to the County of El Dorado's
program?

Because the County of EI Dorado has no coverage document but offers to defend all civil claims
and pay liabilities incurred, no public entity pool or public entity insurance policy would provide
as broad of coverage. All public entity pools or insurance policies will limit their coverage
through the insuring parameters, such as covering damages, but not injunctive relief, or arising
out of a wrongful act during the policy period. All public entity pools and insurance policies will
also exclude risks that may otherwise fall into the broad definitions of coverage. Thus, LAFCO
will not be able to mirror the coverage provided by the County of El Dorado. LAFCO must
weigh the risks of a loss falling outside the scope of the SDRMA and/or Great American policy
against the savings of not participating in the County risk management program.

- Does the additional insurance provide coverage for legal costs that may be

incurred by LAFCO defending itself against injunctive/declaratory relief cases
where the plaintiff is not seeking to recover actual damages?

BRS
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Great American covers a “claim” for a “wrongful act” made during the policy period. “Claim” is
defined as any action for a judgment or order for money damages or other relief. Injunctive or
declaratory relief falls within the other relief provision. Thus, the insuring agreement
encompasses injunctive or declaratory relief. Further, there is no exclusion for injunctive or
declaratory relief. Thus, it seems the actions are covered.

It should be noted that the “defense costs” are generally outside the limits of liability, meaning
that the defense costs do not reduce the amount of limits available for payment of settlement or
judgment. The difficulty with injunctive relief is that it is always in the best interest of an insurer
to settle because the settlement costs the insurer nothing. The amendment to Section VI B, Cost
of Defense and Settlement, probably is intended to cure this. This amendment creates the right
to the insured to refuse to settle as requested by Great American and continue to defend the case.
Great American will be liable for 70 percent (70%) of the defense costs incurred by the insured
after refusal to settle, up to the limits of liability. Thus, LAFCO will be liable for 30 percent
(30%) of the defense costs upon Great American’s recommendation to settle. It is highly likely,
although open to interpretation, that LAFCO will be liable for 100 percent (100%), rather than
30 percent (30%), of the first $1,000, the amount of the deductible.

The conclusion is that LAFCO should be prepared to pay 30 percent (30%) of defense costs
incurred in an injunctive relief action that is expected to have large defense costs.

Note that the Great American coverage is on a claims-made basis. Thus, the coverage is provided
for claims made during the policy period rather than the event causing the claim. If LAFCO
were to lose the coverage, or decide not to renew the coverage, acts taken while this coverage is
in place but the plaintiffs have not yet brought a claim would not be covered. LAFCO would
obtain a period of time, i.e. 90 days after the policy expiration to report claims as well as the
right to purchase a twelve-month reporting period after expiration. However, this may cause a
gap of coverage should LAFCO ever change carriers or drop the coverage.

- If there are areas of overlap between the SDRMA program and the
supplemental insurance from Alliant Insurance Services, what would be the
impact to LAFCO. Specifically, would any administrative obstacles/hurdles
arise from having two insurance carriers in the event of a multi-area claim
being filed against LAFCO?

We do not see a concern regarding any overlap of coverage between Great American and
SDRMA. LAFCO needs to remember that they have two coverages and submit the claim
potentially covered to both. Although the specific rights of the parties, i.e. LAFCO, Great
American, and SDRMA is a legal question, it basically becomes a legal battle between the two
entities providing coverage as to how the “other insurance” clause applies. The underlying claim
and the costs of defense and indemnity should be paid by one or both coverage providers with a
declaratory action between the two of them to allocate the eventual liabilities to the two coverage
providers. We don’t believe that there would be much burden on LAFCO regarding this dispute.

BRS
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If you have any questions or need further clarification please do not hesitate to contact me by
telephone at (800) 541-45941, extension 1120, or by email at rjohnson@brsrisk.com.

Regards,

Robin Johnson

Robin Johnson
Senior Consultant
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